
LAW OF ADOPTION 

Adoption has always been considered a wonderful opportunity to provide the child with home 

and the parents a child. It offers an excellent alternative to institutional care for an abandoned, 

destitute or neglected child in an atmosphere of happiness, love and understanding which 

only a family can provide. In the early days, the practice of adoption was shrouded in secrecy, 

which was restricted in the traditional family. The tradition at that time was that, childless 

couples adopt a child with a view to ensure the continuity of tradition and to avoid alienation 

of property. The cases of adopted child being changed as a biological child by means of 

various subterfuge was also significant in those days. 

Although there is no general law of adoption, yet it is permitted by a statute amongst Hindus 

and by custom amongst a few numerically insignificant categories of persons. Since adoption 

is legal affiliation of a child, it forms the subject matter of personal law. 

Adoption under Hindu Law: 

Adoption is the admission of a stranger to the privileges of a child by birth- by a legally 

recognized form of affiliation. The adopted son is uprooted from his natural family and 

transplanted in to adoptive family like a natural son. 

Adoption is a process to incorporate a child permanently into a family with all the rights of a 

natural child, in which he was not been born. Traditionally, a child was adopted for temporal 

and spiritual purposes and more recently, to satisfy the emotional and parental instincts of 

the adopters. 

Manu says, 'by a son, a man attains victory over all people; by a son's son he enjoys 

immortality;    and    thereafter    by    the    son     of     that     grandson     he     reaches the 

solar abode. 

In early 17th Century Dattaka-mīmāmsā by Nanda-Pandita was considered to be the classical 

work on the topic of Adoption and subsequently used by the British authorities as Hindu law. 

Later it was translated by Sutherland in 1821. Another renowned work Dattakachandrika is 

attributed to Kuvera. 

The Shastric Hindu Law looked at adoption more as a sacramental than secular act. Some 

judges think that the object of adoption is twofold: 

1) to secure one's performance of one's funeral rites and 

2) to preserve the continuance of one's lineage. Hindus believed that one who died 

without having a son would go to hell called poota and it was only a son who could 

save the father from going to Poota. This was one of the reasons to beget a son. 

Ancient Hindu Shastras recognized Aurasa, Dattaka and Kritrima as types of sons. 

The Aurasa son occupies a very high status in ancient legal literature of India. It "is through 

the aurasa son that the seers desired immortality. From the Rigvedic period down to this day, 

prayer for the aurasa son continue to be made. The Sutrakaras and the Dharmasastrakaras 

have defined the aurasa son in an unambiguous way. Apastamba defines an 'aurasa son as a 

son begotten by a man from a woman of equal caste, who has not 



belonged to another man, and whom he has married legally Aurasa sons have the right to 

(follow) the occupations (of their castes) and to inherit the estate 

In the Hindu Shastras, it was said that the adopted son should be a reflection of the natural 

son. This guaranteed protection and care for the adopted son. He was not merely adoptive 

parents, but all relations on the paternal and maternal side in the adoptive family also came 

into existence. This means he cannot marry the daughter of his adoptive parents, whether the 

daughter was natural-born or adopted. In the modern adoption laws, the main purpose is 

considered to be to provide consolation and relief to a childless person, and on the other hand, 

rescue the helpless, the unwanted, the destitute or the orphan child by providing it with 

parents. 

Indian mythology is full of stories where babies were born in one place and brought up 

elsewhere by non-parents. The tenets of Hindu Law clearly state that 12 kinds of sons were 

recognized and one of them was the Dattaka son, i.e, a son whom his father or mother gives 

as a son affectionately in a time of distress to one who is of the same caste. Some of the 

prominent examples are Goddess ‘Sita’ from Ramayana and Lord Krishna from 

Mahabharata. Other characters from those days are ‘Daan Veer Karan’ and ‘Shakuntala’. 

These characters and admired even defied within the same tradition, childless women are 

sometime treated with contempt or petty and denied certain ritual roles, especially in the 

upper caste groups. A tress memory of this attitude still lingers in the collective unconscious 

of our people. 

Currently, the adoption under Hindu Law is governed by The Hindu Adoption and 

Maintenance Act, 1956. 

The Hindu Adoption and Maintenance Act, 1956 extends to only the Hindus, which are 

defined under Section-2 of the Act and include any person, who is a Hindu by religion, 

including a Virashaiva, a Lingayat or a follower of the Brahmo, Prarthana or Arya Samaj,or 

a Buddhist, Jaina or Sikh by religion, to any other person who is not a Muslim, Christian, 

Parsi or Jew by religion. It also includes any legitimate or illegitimate child who has been 

abandoned both by his father and mother or whose parentage is not known and who in either 

case is brought up as a Hindu, Buddhist, Jaina or Sikh. 

Adoption is recognized by the Hindus and is not recognized by Muslims, Christian and Parsis. 

Adoption in the Hindus is covered by The Hindu Adoptions Act and after the coming of this 

Act all adoptions can be made in accordance with this Act. It came into effect from 21st 

December, 1956. Prior to this Act only a male could be adopted, but the Act makes a 

provision that a female may also be adopted. This Act extends to the whole of India except 

the state of Jammu and Kashmir. It applies to Hindus, Buddhists, Jainas and Sikhs and to any 

other person who is not a Muslim, Christian, Parsi by religion. 

Requirements for a valid adoption (Section 6) 

Section 6 enumerates the requisites of a valid adoption. It lays down that no adoption shall 

be valid unless the person adopting has the capacity as also the right to take in adoption; the 

person giving in adoption has the capacity to do so; the person adopted is capable of being 

taken in adoption, and the adoption is made in compliance with the other conditions 

mentioned in Chapter II. 



In   the   Hindu   law   the   requirements   for   a   valid   adoption.   The   Act   reads,     No 

adoption is valid unless 

▪ The person adopting is lawfully capable of taking in adoption 

 

▪ The person giving in adoption is lawfully capable of giving in adoption 

 

▪ The person adopted is lawfully capable of being taken in adoption 

 

▪ The adoption is completed by an actual giving and taking and the ceremony called 

datta homan (oblation to the fire) has been performed. However this may not be 

essential in all cases as to the validity of adoption? 

The Person Who can Adopt: 

Capacity of male (Section 7) 

Any male Hindu, who is of sound mind and is not a minor, has the capacity to take a son or 

daughter in adoption. Provided that if he has a wife living, he shall not adopt except with the 

consent of his wife, unless his wife has completely and finally renounced the world or has 

ceased to be a Hindu, or has been declared by a court of competent jurisdiction to be of 

unsound mind. 

If a person has more than one wife living at the time of adoption the consent of all the wives 

is necessary unless the consent of one of them is unnecessary for any of the reasons specified 

in the preceding provision. 

The 1956 Act now provides for adoption of boys as well as girls. 

By virtue of the proviso to Section 7, the consent of wife has been made a condition precedent 

for adoption by a male Hindu. The mandatory requirement of the wife's consent enables her 

to participate in the decision making process which vitally affects the family. If the wife finds 

that the choice of the person to be adopted by the husband is not appropriate or is not in the 

interest of the family then she can veto his discretion. 

Capacity of female (Section 8) 

Any female Hindu 

a. who is of sound mind 

b. who is not a minor, and 

c. who is not married, or if married, whose marriage has been dissolved or whose husband is 

dead or has completely and finally renounced the world or has ceased to be a Hindu, or has 

been declared by a court of competent jurisdiction to be of unsound mind, has the capacity 

to take a son or daughter in adoption. 

Where the woman is married it is the husband who has the right to take in adoption with the 

consent of the wife. 

A female Hindu who is of a sound mind and has completed the age of eighteen years can also 

take a son or daughter in adoption to herself and in her own right. 



After the Personal laws (Amendment) Act 2010, a female’s right to adopt has been brought 

at par with the male’s rights. 

 

THE PERSONAL LAWS (AMENDMENT) ACT, 2010 

Substitution of new section for section 8 - In the Hindu Adoptions and Maintenance Act, 

1956 (hereafter in this Chapter referred to as the Hindu Adoptions and Maintenance Act), for 

section 8, the following section shall be substituted, namely:— 

"8. Capacity of a female Hindu to take in adoption - Any female Hindu who is of sound 

mind and is not a minor has the capacity to take a son or daughter in adoption: Provided that, 

if she has a husband living, she shall not adopt a son or daughter except with the consent of 

her husband unless the husband has completely and finally renounced the world or has ceased 

to be a Hindu or has been declared by a court of competent jurisdiction to be of unsound 

mind.". 

The person giving a child in adoption has the capacity/right to do so: (Section 9) 

a. No person except the father or mother or guardian of the child shall have the capacity to 

give the child in adoption. 

b. The father alone if he is alive shall have the right to give in adoption, but such right shall 

not be exercised except with the consent of the mother unless the mother has completely and 

finally renounced the world or has ceased to be a Hindu, or has been declared by a court of 

competent jurisdiction to be of unsound mind. 

c. The mother may give the child in adoption if the father is dead or has completely and 

finally renounced the world or has ceased to be a Hindu, or has been declared by a court of 

competent jurisdiction to be of unsound mind. 

d. Where both the father and mother are dead or have completely and finally renounced the 

world or have abandoned the child or have been declared by a court of competent jurisdiction 

to be of unsound mind or where the parentage of the child is unknown - the guardian of the 

child may give the child in adoption with the previous permission of the court. The court 

while granting permission shall be satisfied that the adoption is for the welfare of the child 

and due consideration will be given to the wishes of the child having regard for the age and 

understanding of the child. 

The   court   shall   be    satisfied    that    no    payment    or    reward    in    consideration of   

the   adoption   except   as   the   court   may   sanction    has    been    given    or   taken. 

THE PERSONAL LAWS (AMENDMENT) ACT, 2010 

Amendment of section 9 - In the Hindu Adoptions and Maintenance Act, in section 9, — 

(i) For sub-section (2), the following sub-section shall be substituted, namely: — 

"(2) Subject to the provisions of sub-section (4), the father or the mother, if alive, shall have 

equal right to give a son or daughter in adoption: Provided that such right shall not be 



exercised by either of them save with the consent of the other unless one of them has 

completely and finally renounced the world or has ceased to be a Hindu or has been declared 

by a court of competent jurisdiction to be of unsound mind."; (ii) sub-section (3) shall be 

omitted. 

The person who can be adopted (Section-10) 

No person can be adopted unless: 

a. he or she is a Hindu; 

b. he or she has not already been adopted; 

c. he or she has not been married, unless there is a custom or usage applicable to the parties 

which permits persons who are married being taken in adoption; 

d. he or she has not completed the age of fifteen years unless there is a custom or usage 

applicable to the parties which permits persons who have completed the age of fifteen years 

being taken in adoption. 

Other conditions for a valid adoption are fulfilled (Section 11) 

a. if the adoption is of a son, the adoptive father or mother by whom the adoption is made 

must not have a Hindu son, son's son or son's son's son living at the time of adoption 

b. if the adoption is of a daughter, the adoptive father or mother by whom the adoption is 

made must not have a Hindu daughter or son's daughter living at the time of adoption; 

c. if the adoption is by a male and the person to be adopted is a male, the adoptive father is 

at least twenty one years older than the person to be adopted; 

d. if the adoption is by a female and the person to be adopted is a male, the adoptive mother 

s at least twenty one years older than the person to be adopted; 

e. the same child may not be adopted simultaneously by two or more parents; the child to be 

adopted must be actually given and taken in adoption with an intent to transfer the child from 

the family of birth. 

Effects of adoption: 

Section 12 deals with effects of adoption 

 

It declares that from the date of the adoption, an adopted child is deemed to be a child of 

his/her adoptive father or mother for all purposes and his ties in the family of his or her birth 

shall stand severed and replaced by those created in the adoptive family. In Kartar Singh V. 

Gurdial Singh [ (2008) 1 HLR 657 (P&H)], where the respondent who was adopted by his 

maternal grandfather claimed property rights in the family of his birth, the court said that 

upon adoption no rights remain in the family of birth. 

 

Proviso (a) to this section contains a restriction on the marriage of adopted child with a person 

to whom he or she could not have married if he or she had continued in the family  of his or 

her birth. 



Clause (b) of the proviso saves the vested right of the adopted child in the property subject 

to the obligations, if any, attached to the ownership of such property, including the obligation 

to maintain relatives in the family of his or her birth. 

 

Likewise, clause (c) to the proviso lays down that the adopted child shall not divest any 

person of any estate vested in him or her before the date of adoption. Section16 which 

embodies a rule of presumption lays down that whenever any document registered under any 

law for the time being in force evidencing adoption and signed by the person giving and 

person taking the child in adoption is produced before any court, then it shall presume that 

the adoption has been made after complying with the provisions of the Act unless proved 

otherwise. 

 

According to Section 13, the adoptive child gets property rights in his new family, but an 

adoption does not deprive the adoptive father or mother of the power to dispose of his or her 

property by transfer inter vivos or by will, unless there is an agreement imposing such 

restriction 

 

Adoption once made is final and irrevocable 

 

An adoption validly made cannot be cancelled by the adopter, natural parents or any other 

person. Nor can an adopted child renounce his adoptive parents and return to the family of 

his or her birth. This means that if a person makes an adoption, under no circumstances he or 

she gets rid of the child. An adopted child cannot again be given in adoption. Once an 

adoption has been duly made in accordance with law, it cannot be cancelled nor can the 

adopted child, the adoptive parents and the natural parents destroy the right of the adopted. 

 

The Guardian and Ward Act (GWA), 1890 

Personal law of Muslims, Christians, Parsis and Jews does not recognise complete adoption. 

As non-Hindus do not have an enabling law to adopt a child legally, those desirous of 

adopting a child can only take the child in 'guardianship' under the provisions of The 

Guardian and Wards Act, 1890. 

This however does not provide to the child the same status as a child born biologically to the 

family. Unlike a child adopted under the Hindu Adoption and Maintenance Act, 1956 the 

child cannot become their own, take their name or inherit their properly by right. This Act 

confers only a guardian-ward relationship. This legal guardian-ward relationship exists until 

the child completes 21 years of age. Foreigners, who seek to adopt an Indian Child, do so 

under this Act to assume legal Guardianship of the child, after giving an assurance to the 

court, that they would legally adopt the child as per the laws of their country, within two 

years after the arrival of the child in their country. 

Adoption under Muslim law: 

Adoption is the transplantation of a son from the family in which he is born, into another 

family by gift made by his natural parents to his adopting parents. Islam does not recognise 

adoption. In Mohammed Khan v. Mohammad Ismail it was held that there is nothing in the 

Mohammedan Law similar to adoption as recognized in the Hindu System. 

Acknowledgement of paternity under Muslim Law is the nearest approach to adoption. The 



material difference between the two can be stated that in adoption, the adoptee is the known 

son of another person, while one of the essentials of acknowledgement is that the 

acknowledgee must not be known son of another. However an adoption can take place from 

an orphanage by obtaining permission from the court under Guardians and Wards Act. The 

guardian/child relationship has specific rules under Islamic law, which renders the 

relationship a bit different than what is common adoption practice today. The Islamic term 

for what is commonly called adoption is kafala, which comes from a word that means "to 

feed." In essence, it describes more of a foster-parent relationship. 

Adoption under Parsi laws: 

The personal laws of these communities also do not recognize adoption and here too an 

adoption can take place from an orphanage by obtaining permission from the court under 

Guardians and wards act. However, there is a customary form of adoption prevalent among 

the parsis known as “palak”. 

Adoption under Christian laws: 

A Christian has no adoption law. 

Since adoption is legal affiliation of a child, it forms the subject matter of personal law. 

Christians have no adoption laws and have to approach court under the Guardians and Wards 

Act, 1890. National Commission on Women has stressed on the need for a uniform adoption 

law. Christians can take a child under the said Act only under foster care. Once a child under 

foster care becomes major, he is free to break away all his  connections. Besides, such a child 

does not have legal right of inheritance. 

The general law relating to guardians and wards is contained in the Guardians and Wards 

Act, 1890. It clearly lays down that father's right is primary and no other person can be 

appointed unless the father is found unfit. This Act also provides that the court must take into 

consideration the welfare of the child while appointing a guardian under the Act. 

Inter-Country adoption 

The concept of Inter-Country adoption is relatively a new concept. It did not find place in the 

top priorities of the legislators. There was not and still is not a legislation exist which 

primarily provides for the rules regarding Inter-Country adoption. 

A landmark case of Laxmikant Pandey vs. Union of India [AIR1984 SC469] laid down 

few principles governing the rules for Inter-Country adoption. 

The case was instituted on the basis of a letter addressed to the court by a lawyer, Laxmikant 

Pandey alleging that social organisations and voluntary agencies engaging in the work of 

offering Indian children to foreign parents are indulged in malpractices. It was alleged that 

these adopted children were not only exposed to long horrendous journey to distant foreign 

countries at the risk of their life but they also ultimately become prostitutes and beggars. 

Supreme Court in this case expressed its opinion and framed certain rules for Inter-Country 

adoption. 

The Hon'ble Court asserted that, "while supporting Inter-Country adoption, it is necessary to 

bear in mind that the primary object of giving the child in adoption being the welfare of 



the people, great care has to be exercised in permitting the child to be given in adoption to 

foreign parents, lest the child may be neglected or abandoned by the adoptive parents in the 

foreign country or the adoptive parents may not be able provide to the child a life of moral 

and material security or the child may be subjected to moral and sexual abuse or forced labour 

or experimentation for medical or other research and may be placed in worse situation than 

that in his own country ." 

It further went on to give the prerequisites for foreign adoption. It stated that “In the first 

place, every application from a foreigner desiring to adopt a child must be sponsored by social 

or child welfare agency recognised or licensed by the government of the country in which 

the foreigner is a resident. No application by a foreigner for taking a child in adoption should 

be entertained directly by any social welfare agency in India working in the area of Inter-

Country adoption or by any institution or centre or home to which children are committed by 

the juvenile court." 

The Supreme Court also insisted the age within which a child should be adopted in case of 

Inter-Country adoption. “If a child is to be given in Inter-Country adoption, it would be 

desirable that it is given in such adoption before it completes the age of 3 years." 

Such a ruling was delivered by the Supreme Court because it felt if a child is adopted by a 

foreign parent before he/she attains the age of 3, he/she has more chances of assimilating to 

the new environment and culture. Another important rule framed by the Court during the 

course of judgement was- Since there is no statutory enactment in our country providing for 

adoption of a child by foreign parents or laying down the procedures which must be followed 

in such a case, resort had to be taken to the provisions of Guardian and Wards Act, 1890 for 

the purpose of felicitating such adoption. 

Following this judgement, the Indian courts gradually broadened the scope of adopting child 

to other countries. 

Juvenile Justice (Care and Protection of Children) Act 2000 

The Juvenile Justice (Care and Protection of Children) Act 2000 is designed for the care, 

protection, development and rehabilitation of juvenile in conflict with law and child in need 

of care and protection, as well as the adjudication and disposition of certain matters related 

to them. This Act was enacted by Parliament to replace the J.J. Act 1986. It provides a 

uniform legal framework of justice across the country, so as to ensure that no child under any 

circumstances is lodged in jail or police lock-up. 

This Act has incorporated the provision of adoption of child as an alternative to institutional 

care. Before the introduction of JJ Act, there was no codified legislation dealing with the 

adoption of the children. Thus, several misconceptions or irregularities appeared in respect 

of the custody, guardianship or adoption of children, which were detrimental to the interest 

of the children. Though at the initial stage the Juvenile Justice (Care and Protection of 

Children) Act, 2000 did not contain these factors, these are introduced in Juvenile Justice 

(Care and Protection of Children) Amendment Act, 2006. The concept of adoption has been 

well defined in Sec.2 (aa) of the said Act, which is as follows: 



“Adoption means the process through which the adopted child is permanently separated from 

his biological parents and becomes the legitimate child of his adoptive parents with all rights, 

privileges and responsibilities that are attached to the relationship.” 

Sec.41 of J.J. Act, 2000 read with Rule 33(1) of Central Rules expresses the following aspects 

of adoption: 

“The primary aim of adoption is to provide a child who can’t be cared for by his biological 

parents with a permanent substitute family. The family of a child has the primary 

responsibility to provide him care and protection. Orphan, abandoned or surrendered 

children can be adopted for their rehabilitation through such mechanism as may be 

prescribed. Such children may be given in adoption by a Court in keeping with the provisions 

of several guidelines regarding adoption issued by the State Govt. Central Adoption 

Resource Authority and notified by the Central Govt. But the Court should be satisfied with 

the investigation having carried out which are required for giving such children in adoption. 

For placement of the orphan, abandoned or surrendered children for adoption in accordance 

with the said guidelines, the State Govt. shall recognize in each district one or more 

institutions or voluntary organizations as specialized adoption agencies.” 

Section 41. Adoption. - (1) The primary responsibility for providing care and protection to 

children shall be that of his family. 

(2) Adoption shall be resorted to for the rehabilitation of such children as are orphaned, 

abandoned, neglected and abused through institutional and non-institutional methods. 

(3) In keeping with the provisions of the various guidelines for adoption issued from time to 

time by the State Government, the Board shall be empowered to give children in adoption 

and carry out such investigations as are required or giving children in adoption in accordance 

with the guidelines issued by the State Government from time to time in this regard. 

(4) The children's homes or the State Government run institutions for orphans shall be 

recognised as an adoption agencies both for scrutiny and placement of such children for 

adoption in accordance with the guidelines issued under sub-section (3). 

(5) No child shall be offered for adoption- 

a. until two members of the Committee declare the child legally free for placement in the 

case of abandoned children, b. till the two months period for reconsideration by the parent is 

over in the case of surrendered children, and c. without his consent in the case of a child who 

can understand and express his consent. 

(6) The Board may allow a child to be given in adoption- 

d. to a single parent, and 

e. to parents to adopt a child of same sex irrespective of the number of living biological sons 

or daughters. 


